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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Avrising out of Order-in-Original No. AH M-SVTAX-000-JC-002-17-18 fRiw: 29/6/2017 issued by
Joint Commissioner, Central Tax, Ahmedabad-South

o afierat @1 7 w@ s Name & Address of the Appellant / Respondent
M/s. Indo German Tool Room
. Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :

(1) meaﬁﬁm,1994aﬂmamﬁ%mmmﬁ%aﬁﬁ@ﬁmaﬁw—wa%umm
a%aﬁniagaﬂmanaaﬂmﬂﬂm,mmﬂ,ﬁmw,wﬁnm el WRve, i €r an, wag wrl, A el
: 110001 @I DY S @AY |

0] A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Flogr. Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :

(ii) nﬁmaﬁgﬁ%mﬂﬁﬁmmmméﬁv@ﬂmmmmﬁﬁmﬁﬂﬂ ISR & TIR
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture o° the goods which are exported to any country

@ or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.




%o 3
a4

« The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penaity confirmed by
the .Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

63 Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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M/s Indo German Tool Room, Plot No. 5003, pPhase 1V, GIDC,
Mehmdavad Road, Vatva, Ahmedabad- 382 445 (STR AAAIL 0033P SD001)
(hereinafter referred to as ‘appellants’) have filed the present appeals
against the Order-in-Original numbér AHM-SVTAX-000-]C-002-17-18 dated
29.05.2017 (hereinafter referred to as ‘impugned orders’) passed by the

Joint Commissioner, Service Tax HQ, Ahmedabad (hereinafter referred to as

\adjudicating authority’).

in brief are that appellant are Government of
Small & Medium Enterprise.

2. The facts of the case,
India Society under the Ministry of Micro,
pppellant had provided short term (Non formal courses where Diploma
certificate is Issued by appellant) training/coaching neither recognized by
the All India Council for Technical Education (AICTE) nor affiliated to any
recognized University, in the field of tool design and had not paid service tax
of Rs. 1,08,92,405/- for period April, 2011 to March, 2015. It appeared to
DGCEI, Ahmedabad that appellant was “Commercial Training or Coaching
Center” as defined u/s 65(27) of FA, 1994 and service being provided by
them were taxable under erstwhile Section 65(105)'(zzc) of FA, 1994,
therefore SCN dated 21.10.2016 was issued. From 01.07.2012 also, said
services appeared taxable as the same were excluded from the negative list
of services enlisted u/s 66D of, FA, 1994.

3. Adjudicating authority vide impugned OIO, confirmed the duty of Rs.
1,08,92,405/- u/s 73(1) with interest liability u/s 75. Penalty of Rs.

1,08,92,405/- u/s 78 and Rs. 10,000/- u/s 77(2) was imposed on
appellant .
4. Being aggrieved with the impugned order, the appellants preferred an

appeal on 28.07.2017 before the Commissioner (Appeais-II), Ahmadabad
wherein it is contended that they are Government organization and as
explained in negative list of service u/s 66D of FA, 1994 services provided by
Government or Local authority are not taxable as education service provided
by appellant falls under negative list of services.

5. Shree
Virang Mehta, CA appeared before me and reiterated the grounds of appeal.

Personal hearing in the case was granted on 22.01.2018.

He stated that they would submit additional submission within two days and
same was submitted on 25.01.2018 where by following letters were
submitted-

i. Development Commissioner MSME dated 10.09.2015
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- i, Additional Secretary &.__Development Commissioner MSME
* dated 07.10.2015

iii. Copy of letter from office of Advisor to the Prime Minister dated
06.09.2012 '

iv. Copy of application made to Government for provision for Vocational
Training Program.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral/written submissions made by
the appellants, evidences produced at the time of personal hearing. I have
also perused above letters submitted vide letter dated NIL submitted on
25.01.2017.

7 Appeliant case covering period from 01.04.2011 to 31.03.2015, is covered

under two category-
(a) pre-negative period i.e, prior to 01.07.2012 and
(b) post-negative period i.e. post 01.07.2012.

8.1 Appellant has not submitted any defense reply/argument with regard to
pre-negative period. In said pre-nagative no exemption is available. Non-
formal course being offered is not recognized by any law being force in India
and said course being not leading to recognized degree /diploma offered by
recognized university, it is liable for service tax for pre-negative period
under “Commercial Training or Coaching Center” as defined u/s 65(27) of
FA, 1994 and service being provided by them were taxable under erstwhile
Section 65(105)(zzc) of FA, 1994. 1 hold that appellant is liable for serv1ce

tax payment for said pre-negative period.

8.2 For post negative period appellant has stated that they are not required
to pay service tax in view of Circular No. 164/15/2012-ST F. No. 356/17
/2012 - TRU Government of India Ministry of Finance Department of
Revenue, 28th August, 2012 which is reproduced as below-

"Subject:  service tax - vocational education/training

course -- regarding.

Clarification has been sought in respect of levy of
service tax on certain vocational education/training/ skill
development courses (VEC) offered by the Government %
(Central Government or State Government) or local
authority themselves or by an entity independently
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established by the Government under the law, as @

society or any other similar body.

2. The issue has been examined. When a VEC is
offered by an institution of the Government or a local
authority, question of service tax does not arise. In terms
of section 66D (a), only specified services provided by the
Government are liable to tax and VEC is excluded from the

service tax.

3. When the VEC is offered by an institution, as an
independent entity in the form of society or any other
similar body, service tax treatment is determinable by the
application of either sub-clause (ii) or (iii) of clause (L) of
section 66D of the Finance Act, 1994. Sub-clause (ii) refers
to “qualification recognized by any law” and sub-clause (iii)
refers to ‘approved VEC” In the context of VEC,
qualification implies a Certificate, Diploma, Degree or any
other similar Certificate. The words “recognized by any
law” will include such courses as are approved or
recognized by any entity established under a central or
state law including delegated legislation, for the purpose of
granting recognition to any education course including a
VEC.”

9. APPLICABITY OF PARAGRAPH- 2 OF CIRULAR

When a VEC is offered by the Government or a jocal authority, service tax is
not leviable as the said Service is covered under the Negative list under
section 66D of the Finance Act, 1994, i.e. not chargeable to service tax. As
per Section 66D (a), most services provided by the Central Government or
state government or local authorities are not chargeable to service tax.

Since appellant_is_neither Government nor local authority para-2 of above

circular is not applicabie.

10. APPLICABITY OF PARAGRAPH- 3 OF CIRULAR

10.1 Now let us see whether paragraph -3 of above circular is applicable to
appellant or not. When a VEC is offered by an entity independently
established by the Government under the law, as a society or any
other similar body, service tax treatment has to be determined in a different
manner. VEC is offered by appellant, as an independent entity in the form of
society, service tax treatment is determinable by the application of either
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. sub-clause (ii) clause (L) or (iii) of clause (L) of Section 66D of negative

Tist of services. -

A. sub-clause (ii) of clause (L) of section 66D or of the Finance Act,
1994,
B. sub-clause (iii) of clause (L) of section 66D of the Finance Act, 1994

10.2 (A)rreeeienn Sub Clause (i) of clause (L) of section 66D provides that
services provided by way of education as a part of a curriculum for obtaining
a qualification recognized by any law for the time being in force are not
chargeable to service tax.

The Circular provides that in the context of VEC, qualification implies a
Certificate, Diploma, Degree or any other similar Certificate. The words
“recognized by any law” will include such courses as are approved or
recognized by any entity established under a central or state law including
delegated legislation, for the purpose of granting recognition to any
education course including a VEC. '

Further Clarification regarding this has been given in the Education Guide
dated June.20, 2012 issued by CBEC:

4.12.1 What is the meaning of ‘education as a part of curriculum for

obtaining a qualification recognized by law’?

"It means that only such educational services are in
the negative list as are related to delivery of
education as ‘a part’ of the curriculum that has been
prescribed for obtaining a qualification prescribed by
Jaw. It is_important to understand that to be in the
negative list the service should be delivered as part of
curriculum. Conduct of degree courses by colleges,
universities or institutions which lead grant of

qualifications recognized by law would be covered.

Training given by private coaching institutes would

not be covered as such training does not lead to grant

of a recognized qualification. Since degree or

certificates awarded by appellant are not recognized

by any law for time being in force, the appellant is %
not eligible for exemption as stated for sub- =
clause (ii) of clause (L) of section 66D or of the

Finance Act, 1994.”

10.3 (B)ueeerrerene Sub Clause (iii) of clause (L) of section 66D provides that
services provided by way of education as a part of an approved vocational

education course are not charaeable to service tax.
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Section 65B (11) of Finance Act, 1994 provides the definition of approved

vocational course as-

a. a course run by an industrial training institute or an industrial training
centre affiliated to the National Council for Vocational Training offering
courses in designated trades notified under the Apprentices Act, 1961;
or

b. a Modular Employable Skill Course, approved by the National Council
of Vocational Training, run by a person registered with the Directorate
General of Employment and Training, Union Ministry of Labour and
Employment; or '

c. a course run by an institute affiliated to the National Skill Development

Corporation set up by the Government of India

Appellant does not fall under any of the above criteria a, b, or c stated
above, therefore it proves that appellant is not providing approved
vocational course, therefore Sub Clause (iii) of clause (L) of section 66D is

not applicable to appellant.

Hence, in view of above discussion | am of considered view that non formal
courses are offered by appellant are neither recognized nor approved by any
entity established under a Central or State law therefore it would be covered
under Service Tax. | hold that appellant is required to pay tax on non formal
coursed offered during the period covered in above SCN.

11, In view of above, appeal filed by the appellants is rejected and
impugned OIO is upheld.

12, mmmﬁ@mwmmma%mm%u

12. The appeals filed by the appellant stand disposed off in above terms.
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“as TO,
AM/s Indo German Tool Room,
Plot No. 5003, Phase 1V,
GIDC, Mehmdavad Road,
Vatva, Ahmedabad- 382 445

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .
2) The Commissioner Central Tax, CGST,Ahmedabad South.
3) The Asst. Commissioner, Central Tax, Div-V, Ahmedabad South
4) The Asst. Commissioner(System), Hg, Ahmedabad South.

\/Er)’Guard File.
6) P.A. File.
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